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WJlIIT£IIt"S DtIltr::CT ACCESS

January 25,2001
DOCKET FILE COpy ORIGfNAl

Magalie Roman Salas, Esq.
Office of the Secretary
Federal Communications Commission
445 12th Street, SW
\Vashington, DC 20554

ATTN: Network Services Division,
Common Carrier Bureau

SEP 2.7.2Q-O,l
, '.

'~lAL OiN!I1Ui\""41lG;'~(\~',:~;;it*,o':"

1~'FJCF OF"rl·ii~ f!E~1;e,~

Re: Regionet Wireless Licensee LLC, Request for Partial Waiver
of 711 Dialing Code Requirement

Dear Secretary Salas:

Pursuant to Section 1.3 of the Rules and Regulations of the Federal Communications
Commission, Regionet Wireless Licensee LLC ("Regionet") respectfully requests a waiver of
Section 64.603 of the Commission's rules for the portion ofRegionet's Automated Maritime
Telecommunications System ("A.\1TS") service described belo\v. This rule will require
Regionet to provide, not later than October 1, 2001, access via the 711 dialing code to

Telecommunications Relay Services ("TRS") as a toll free call. This section of the rules \vas
implemented by the Commission in response to Title IV of the .AJnericans with Disabilities Act
of 1990 ("ADA,,).l

1. Background

Regionet provides, inter alia, AJ,~1TS service throughout the coastal zones and inland
waterways of the United States. AMTS is a commercial mobile radio service. The inland
waterways service fonnerly was provided by \Varerway Communications System, LLC
("\\'ATERCOM"). Regionet's parent. Mobex Communications. Inc .• acquired WATERCO\l in
2000; and assignment of the WATERCOM license authorities to Regionet was approved in
December 2000.

1 42 eSc. § 12101. er. seq.

No_ at CQPies ~'d '?
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This waiver request concerns only Regionet's inland system ("Inland System"), i.e., the
former WATERCOM system, which serves the Mississippi, Illinois and Ohio Rivers and the
GulfIntracoastal Waterway.:! The Inland System is distinct. from a technology and operations
standpoint, from the coastal systems installed by Regionet. The Inland System was constructed
in 1985-1986, and essentially relies upon the infrastructure and architecture installed at that time.

Regionet's Inland System was established, in essence. to meet the needs of the
commercial barge and towing industry.3 Regionet has approximately 1,000 subscriber units
installed on vessels operating along the inland waterways. Ninety-nine percent (99%) of
Regionet's Inland Service is utilized by the barge and towing industry. Other customers consist
of4 commercial passenger vessels operating on the inland waterways, and several working
vessels of the United States Corps of Engineers.

As a result of the Commission's recent Report and Order addressing 711 dialing access;;
Regionet is subject to Commission's rule mandating access to the Telecommunications Relay
Service ("TRS"). Specifically, Regionet must provide - no later than October 1, 2001 - access
via the 711 dialing code to TRS as a toll free call.s The 711 Order specifies that all "wireline,
CMRS carriers, and payphone providers" are responsible for implementing access to 711
dialing. 6

II. Request for Rule Waiver

Regionet seeks a WAIVER of §64.603 of the Commission's rules with regard to
Regionet's Inland System for its service to commercial vessels, including vessels operated by the
Corps of Engineers or other government agencies. Regionet does not seek a waiver \vith regard
to its Inland System service to passenger vessels, or with regard to its other AMTS services.

The standard applied by the Commission to judge rule waiver requests is that such
requests will be favorably considered where the underlying purpose of the rule(s) would not be
served or would be frustrated by application to the instant case, and that a grant of the requested

~ The AMTS stations are licensed under the call Signs WHG 693 70 1-703 -:"05-754.
3 See Inland 'Varerways Communications S\'srem. GE;-': Docket ~o. 80- I. S4 F.C.C. 2d 875 (1981) (now know as the
Automated Maritime TelecommUnications System).
4 711 D/allllgfor Smiollwide Access to Tell!(:ommlllI/Ca1l0ns Relay Ser'ICC:S. CC Docket No. 92-105.65 Fed. Reg
54.799 (Sep. 11.1000) ("711 Order").
) •.17 C.F.R. ~ 64.603
" 711 Ortler at ')16.
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\vaiver would be in the public interest or. in view of unique or unusual factual circumstances of
the instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary
to the public interest. or the applicant has no reasonable alternative.! Regionet submits that the
circumstances described below satisfy both aspects of the rule waiver standard.

II 1. Discussion

A. The Underlying Purpose of the Rule Would Not Be Served.

The 711 Order was "initiated in order to improve the uniformity and efficiency of
services provided through TRS{or the benefit ofTRS users and members ofthe general public
with whom they communicate." Regionet supports the Commission's goals; and to the extent
that its services are utilized by members of the general public, whether through its coastal zone
service or its Inland System to passenger vessels, Regionet intends to comply with the 711
Order. The commercial operating environment on the inland waterways, however, is entirely
different; and application of the 711 Order to commercial operations on the inland waterways
would not serve to further the goals of the ADA and the 711 Order.

The environment of towing (and other commercial or working) vessels is inherently
hazardous. In addition. the engines are noisy, and lashing barges together to comprise a towing
unit is physically demanding. Towing vessels operated on the inland waterways are populated
by both licensed and unlicensed individuals. Licensed individuals include pilots and captains,
and unlicensed individuals included deckhands and certain engineering positions. The United
States Coast Guard is the licensing agency.

Although the 711 Order was implemented as a result of the ADA. notably the ADA does
not override health and safety requirements established under other Federal laws. This is even
the case if a standard adversely affects the employment of an individual with a disability.
Furthermore. the ADA does not override bona-fide occupational qualifications for employees.9

A qualified individual with a disability is a person who not only possesses legitimate
skill. experience and education requirements of an employment position that slhe holds or seeks,
but also. one who can perform the essemial ftl1lctiOllS of the position with or without reasonable

Sl!l' H'AIT RaeilO \', FCC. 418 F.2d 1153. 1157 (D.C. Cir. 1969t: Thomas RadIO \', FCC 716 F.ld 921 (D.C. Cir.
1(83)
, 7// Orela at ·;24 (emphasIs added).
'J 42 e.s.c. ~ 12112: See also. 42 V.S.c. § 12111(8)
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accommodation. Ii! Requiring the ability to perfonn "essential" functions ensures that an
individual with a disability will not be considered unqualified simply because of inability to
perform marginal or incidental job functions.

1. Relevant USCG Regulations and Guidelines Addressing the Bona Fide
Occupation Qualifications For Employment of Licensed Personnel.

The USCG has numerous regulations and guidelines addressing the physical
requirements necessary for licensed mariners. The first of these is the Marine Safety Manual
(the "Manual"). The relevant portion of the Manual provides guidance to physicians who are
completing the Merchant Marine Personnel Physical Examination Report, Form CG-719K
(attached herewith as Exhibit 1). The Manual states that "[t]he conditions discussed in this
chapter are considered to be potentially disqualifying for the purpose of obtaining a Iicense."ll

While the USCG states that the condition in and of itself may not be a disqualifying
factor, a waiver must be obtained in the event such a condition exists. The Manual also states
that the listed requirements "are not intended to be absolute or all-encompassing. ,,12 Thus, an
applicant could be disqualified for an unlisted characteristic. The Manual goes on to identify
hearing infirmity as a potentially disqualifying condition and establishes various standards that
must be met.' J While it is possible to obtain a hearing waiver for certain job listings, it will only
be granted ifminimum auditory requirements are met. Additionally, the Manual specifically
identifies the ability to "hear telephone bellslbuzzers ... without aid in the engine room" as a
prerequisite for licensed workers in the engineering departmenL1-l

Furthermore, the Manual identifies the Navigation and Vessel Inspection Circular
Number 2-98. C'NVIC 2-98") as a source of additional guidance for doctors conducting
evaluations.!) The j\,'VIC 2-98 provides guidelines for evaluating the physical condition of an
applicant for a merchant marine license or document. It also acknowledges that while various
regulations in 46 C.F.R. require individuals to be physically qualified - or "fit for duty," the
guidelines are somewhat vague. 16 However, one of the most telling portions of the document
states:

"J 42 L'S.C ~ 121 (1r8)
II. S·',.Ianfle a/en ,\Ialllla/, Phl'slud Rcqlllrl!/IIel1fs Fo,. ,\{ann(',..I', Volume ~. Chapter 4. at 4-1.
:/d
,; Id. at 4-3.
1·'d.
I; .\.Ialllla/. at 4-1 .
", :\a\'lgatlon and VessellnspeclIon Circular :\0, 98-2. at 1 (statIng that the regulatory requirements are not
specified l.

-_._-""-- - - - --- -~ ..----~ ------ -_.-------_.-



RET T ER AND HECKMAN LLP

Magalie Roman Salas, Esq.
January 25,2001
Page 5

For a vessel to be operated safely. it is essential that the crewmembers be physically fit and
free of debilitating illness and injury. The seafaring.life is arduous, often hazardous. and the
availability of medical assistance or treatment is generally minimal. As the international
trend towards smaller crews continues. the ability ofeach crewmemher to perform IllS or her
routine duties and respond to emergencies becomes even more critical. I'

The NVIC 98-2 then identifies various disqualifying characteristics for mariners. which
include hearing and speech impediments. The NVIC 98-2 identifies a speech impediment. "such
as lisping or stuttering which would impede communication in an emergency situation:,lx as a
potentially disqualifying characteristic. While hearing and speech are obviously the most
pertinent to the 711 Order, the NVIC 98-2 goes on to list countless other disabilities that - while
clearly falling under the protection of the ADA - are potentially disqualifying.

IQ

Because the ADA does not override health and safety requirements established under
other Federal laws, the USCG regulations are valid guidelines for determining who is eligible to
work aboard seafaring vessels. Accordingly, due to the employment limitations placed upon the
hearing and speech disabled, there is little likelihood that TRS will be required by crew members
aboard commercial vessels served by Regionet's AMTS Inland System.

2. Occupational Guidelines Addressing the Employment of Unlicensed
Personnel.

As noted in the USCG guidelines. in order for a vessel to be operated safely it is
"essential" that the crewmembers be physically fit and free of debilitating illness and injury.
Further. the USCG observes that the ability of each cre\vmember to perform even "routine
duties" and respond to emergency situations is a "critical" requirement. 20 While the USCG
regulations do not dictate requirements for the hiring of unlicensed personnel. the unlicensed
personnel must respond to critical situations in the same manner as licensed personnel.

I" !'iavigation and Vessel Inspection Circular ~o. 98-~. at 2 (emphaSIS added)
I' Id. at 7.

IQ For example. the :-.iVIC 98-2 lists the followmg as potentially disqualifymg characteristICS: orthopediC dIsabilities
(e.g amputatIOns. defonmtles or arthrItis). diabetes. neurologiC disabilttles (e.g parkmson's disease. chorea.
neurosyphilhs. etc.). hematologIC disabilities (eg. leukenua . hemophiha t. allergies and psychiatrIC disabilities (e.g.

mental retardation. dru1! or alcohol addl\:tlon I-
2tJ ;-";VIC 98-2 at 2. -

-------_.-_._....•._ ..
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While standard employment in other sectors of tRe American economy have various
"essential functions:' the particular attention which maritime employers must place upon safety
requirements can simply not be understated. In light of the demanding requirements placed upon
crewmembers - whether licensed or unlicensed. companies operating in the marine community
customarily establish job requirements for the performance of "essential functions" while serving
on board vessels.:! I In consideration of the need to perform effectively in a crisis or emergency
situation, the ability of unlicensed personnel to hear and speak effectively is essential.

The American Waterway Operators ("AWO"), the national trade association of the barge
and towing industry, has stated that "[0Jur industry is very different from most industries and
land-based operations - it has many inherent dangers and a unique environment that calls for
physical capabilities:,22 Additionally, AWO states that "[gJiven the legal requirements of
providing a seaworthy vessel, it is particularly important for maritime employers to be able to
identify a qualified and non-dangerous applicant."

Regionet is aware that some inland commercial customers have instituted specific
hearing and speech requirements meeting the "essential functions" criteria of the ADA. For
example, the American Commercial Barge Line. the largest inland barge and towing service
operator, has established minimum standards for hearing imposed for its unlicensed deckhands.
AWO notes that with regard to deckhand duties - which are unlicensed positions - the specter of
safety concerns is clearly raised. 23

For the reasons set forth above. it is clear that the underlying purpose of the 711 Order
would not be served through equipping the Regionet AMTS Inland System serving commercial
vessels with 711 access capability. Bona-fide occupational qualifications established for
licensed and unlicensed vessel personnel require sufficient speech and hearing capability to the
effect that employees operating or working on said vessels are not within the class intended to be
served by the 711 Order.

~: See 42 eSc. ~ 12! II (S) (discussing the: ne:cesslly of a qualIfied Individual 10 perform essential functions); Sec
a/Jo. 42 U.s.c. § l2113( a) (establishmg the inability to perform such job related functions consistent with business
necessltv as a defense to any ADA discrimmation claim)
~; Boucher. Jennifer. The ADA 's Impact on Jlllmmz(' Emplol"l:rs. Presented to the Fifth Annual Midwest Conference
On \-Iarine Claims and Insurance. June: 24. 1993 at 6.
;; /d. at 2.
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B. Application of the Rule \Vould Be Inequitable. Unduly Burdensome and Contrary
to the Public Interest.

Due to the architecture of Regionet Inland System, compliance with the 711 Order \\'ould
require upgrading of each vessel station installation.2~ The system architecture is such that the
vessel stations are not designed or programmed to accommodate abbreviated dialing codes.2~

Consequently, to accommodate the 7 I I dialing requirement. it would be necessary for Regionet
to effect an on-site modification at each of the approximate 1,000 inland AMTS vessel or mobile
stations. Commercial towing vessels typically remain continuously in motion, pausing only
while assembling or discharging the barges being transported. Crew changes, grocery and
supply re-stocking and fueling typically are accomplished through mid-stream service, with the
transfers accomplished while the boats are in motion. Similarly. service calls for vessel
electronics, whether the AMTS unit, radars or other equipment. also are perfonned mid-stream.
while the vessels are in motion. Such service calls are extremely expensive. ranging up to
approximately S500 per vessel. Regionet estimates that the cost of retrofitting the customer
equipment to comply with the 711 Order could amount to approximately S400,000. This would
constitute a substantial financial burden on a specialized service such as that rendered by
Regionet.

~~ To the extent the coast sta!lons require upgradmg. that can be accomplished through a dO\\o1l1oad from the
Operations and Control Center.
~; The AMTS is exempt from the 911 diahng code requirement. gIven that vessels operate on the waterways where
thl: response agency IS the coast guard rather than a local pohcl:. tire or emergency medical service agency which
may be located thiny or fony miles from the vessel. and whose only nexus WIth the vessel is the happenstance of
bemg located in the same community as the ReglOne't shure stalIon sernng the vessel at that panlcular pomt In time.
Enhanced E-9// Emergency Calling S.I'stems 11 FCC Rcd 18676. 18717-718 (19961.
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In conclusion, Regionet Wireless Licensee LLC respectively submits that application of
the 711 Order to its Inland System commercial customer base would be an act in futility. and
funher would constitute a substantial burden upon the company without conferring
commensurate benefits upon the user community_ Regionet otherwise intends to comply with
the 711 Order with regard to it Inland System passenger vessel customers, as well as its non
inland services. Accordingly, Regionet Wireless Licensee LLC hereby requests \vaiver of
Section 64.603 of the Commission's rules as described above.

Respectfully submitted,

tA"-~J,..:..
ercoVlcl
Regionet Wireless Licensee LLC

\

---------- ------,.
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MERCHANT MARINE PERSONNEL PHYSICAL EXAMINATION REPORT

PRIVACY ACT STATEMENT
As requIred by 5 USC 552l1(e)(3), the Iollowmg inlOtlTlBlion IS provided wilen supplymg personallnlormabon 10 tile U S Coast Guard

1 Autl10nty lor solICitatIOn of the Information 016 USC 2104(a), 7101 (c)o(e). 7306(a)(4). 7313(c)(3) 7317(a), 8703(b), 9102(a)(5).
(See 46 CFR subpans and paragraphs 10 205(d). 10.207(e), 10209[d) 12.05-5 12.20·3)

2 PnnclPal purposes lor whICh the InfOlmabon IS used.
(1) To determine If an applIcant IS phYSIcally capable of performIng sh,pboard dUbes
(2) To ensure that the applicanfs phYSIcal IS conducted by a duly licensed pnysiClan/phYSlcan's ass,stant and to venfy the Information as needed

-
3 The roubRe uses wIIlCh may be made of thIS mformallOn:

(1) ThIS lorm becomes pan 01 the applicanfs file as documentary evidence that tne regulatory phySICI/ requirement has been satIsfied and tne applIcant IS pnyslcally
competent to hold a merchant manne license or document

(2) ThIS Information becomes put of the total hcense or document file and is subJect to reVIew by federal agency casuatty Investigators

4 DISClosure of thiS Information IS voluntar)', but fal/ure to provide thIS Information WIll resutt '" non·lSsuance of a hcense or merchant mariner's document

INSTRUCTIONS FOR THE PHYSICIAN

Tne United States Code requires a phySIcal examlnabon to determine that all nolders of Coast Guard 'ssued L,censes and Mercnant Manner's Documents are of sound nealt~

w~n no pnYSlcaJ Ilm~.tlons that would hinder or pnevenl performance of dubes. In general. all manners must be capatlle of worlclng ,n cramped lIlaees on rOIling vesselS Tney
must be able 10 dlmb Sleep Stairs or venlca/ladders In an emergency sucn as a veSSel fire or flooding. the manner musl be able to fUlly parbClpale In tne firefignhng and
lifesaVIng of pasaengers and a-ewmembers In addrtlOl1, manners must be pnyscally able to stand an alen 4to 8 nourwalch. To dO tnlS, they must be free from any suooen
onset of a medICI/ condlbon whICh would affect their watchteeeplng ablillJes

Detailed guldellMs on pat8'l1lal1)' dllqUlllitylng medical conditions ma)' be Oblalned from any U. S COast Guard Regional Examanallon Centler (NVIC 2·98) or b)' calling Coall
Guard NIIl10nal MlIflIJrne c.nW (NMe;...tC). at 703-2~83. Examples of ornpalrmenllhal could lead to disqualification include ornpalred VIsion, color vISIOn or heanng: poony
contrOlled diabetes: mulbple or recent m)'OClrdllll infarctions: psychlllnC dISOrders: and convu/SMe dISOrders. In ShoM. any condltJon that poses an InordInate risk of sudden
Incapaertat,on or debilitating compticabon, and any condition requrnng medIcation tnal,mpalrs JUdgment or reaction tIme are potentiallY dIsqualifying and Will require a detaIled
evaluation

The Coast Guard will use thiS phYSIcal evaluation to determIne the apphcants etigibllrty to hold a license or document

1. Name (Last, First, Ml) 2. Social Security Number

3. Height (inches)

1

4 Weight (pounds) 15. E)'e Color 6. Hair Color 7. Distinguishing Marks

8. Blood Pressure 9. Pulse (resting)
D Regular o IrregularSystolic Diastolic

lOa ViSIon: 10b. Field of VisIon:

Uncorr, Right 20/ Corr. to 20/
Degrees o Normal D Abnormal

Uncorr. Lett 201 Corr. to 20/

11 Color ViSion n Normal n Abnormal' Color sense must be tested by one of the following. • Color sensing lenses are prohibited.

Pseudoisochromatic plates Eldridge· Green Perception Lantern SAMCTT • School of AViation Medicine

Divonne 2nd Edition I IARC Farnsworth Lantern Titmus Optical ViSion Test

AOC ReVised Edition I IAOC.HRR Keystone Orthoscope Wiliams Lantern

Ishihara 16',24'.38- Plate Ed Keystone Teleblnocular

12. Hearing o Normal D Impaired

An audiometer and speech discrimination tests are only required if the applicant has, or is suspected to have Impaired hearing.

Audiometer 500 (Hz) 1000 (Hz) 2000 (Hz) 3000 (Hz)

(Threshold Values) Functional Speech Discrimination Test at 55 db

RIght Ear Left Ear '4 Right Ear "
Left Ear

External Auditory Canal
Right Ear· aoded

Left Ear· aided
o Normal o Abnormal

13. Indications of current or past Drug/Alcohol Abuse
DYes ONO if yes explain In Block 16

The Coast Guard estimates that the average burden for this IS 5 minutes. You ma)' submit any comments concerning the accuracy of thIS burden estimate
or any suggestion for reduang the burden to: Corrmanding Officer Nallonal Maritime Center (NMC·4C), 4200 Wison Blvd, Suite 510. Arlington, VA
22203·1804 or Office of Management and Budget, Office of information and RegUlatory Affairs, Attention: Desk Officer for DOT/USCG, Old executive
Office BUilding, Washineton. DC 20593

DEPT OF TRANS, USCG, CG·719K. (Rev.3·9S) PrevIous edition IS obsolete



Page 2 of CG-719K (Rev. 3-95)
14. Doctor's a.....".nt - Do.s the applicant have or has h./sh••ver suff.red from any of the following? o.f y.s explain in Block 16.

Ves No v.s No V.s No

D.t.rioraling .y. dis.ase S.vere digestive disord.r Periods of unconsciousness

severe sp..ctt impedirMnt Chronic renal failure SIe.pwalking

Diabetes Communicable dis.... Recent or r.petitiv# surgery

Thyroid dysfunction Asthma or lung disease Amputations ;
Epil.psy, s.izures, paralysis Psyetlialtic disorder Irr.,.ired range of motIOn

H.art or Y8K\Jlllr disease O.pression Irr.,.ired balance or coordination

H••rt surgery Att.mpted suicide Other iUness or disability

Blood disord.r Loss of ".mory

High blood pressure Dizziness or faIntIng

15. MedIcatIons taken: include dosage. purpose, and side effects.

No pr.scription medications 0
''r

16 Comments on Findings: •- c...,

No Significant Medical History 0
ConSidering the findings in this exam,nation, and noting the duties to be performed by the applicant aboard a merchant vessel of the United
States of America, I consider the applicant o competent 0 0needs further evaluation not competent

Printed/Typed Name of Physician/Physician's Assistant/Nurse PractItioner OFFICE ADDRESS (ZIP CODE)
-sf

State License Numb.r #',

Telephone

Physlclan/Physic,an's Assistant INurs. Practition.r Signature I Date

I certify that all ,"formation prOVIded by me is complete and true to the best of my knowledge.

SIgnature or Applicant I Date

The Coast Guard .stimates that the average burden for this is 5 minutes. You may submit any comments concerning the accuracy of this burd.n .stimate
or any suggestion for reducing the burd.n to: Commanding Officer National Maritime Cent.r (NMC-.4C), 4200 Wibon Blvd, Suite 510. Arlington, VA
22203-1804 or Office of Management and Budget, Office of information and Regulatory Alrairs, Anention: Desk Officer for DOTIUSCG, Old Executive
Office Building, Washington, DC 20593


